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The April 14, 2016, Chicago Daily Law 
Bulletin contained an article about James 
G. Walker (“Walker”), a Bloomington 
lawyer who was suspended by the ARDC 
for filing statements that challenged 
the qualifications and integrity of three 
justices of the Third District of the Illinois 
Appellate Court.1 Reading the article 
prompted research into the underlying 
cases. 

In 2005, Walker filed a suit on behalf 
of a widow, Patricia Moncelle, for the 

wrongful death of her husband. The trial 
court dismissed, struck, and granted 
summary judgment against the plaintiff as 
to certain portions of her complaint. When 
that case came up for trial in late 2007, 
Walker took a voluntary non-suit.2

A few months later in 2008, Walker 
filed a new action for the same plaintiff 
against the same defendants. He also filed 
a Section 2-1401 petition to revive the 
2005 action. The trial court held that res 
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I have been taking statements and 
depositions from people since 1975. 
First, it was in the context of working for 
a federal agency where sworn statements 
were used in enforcement proceedings 
before a federal administrative law judge. 
Many of these statements were in the 
Spanish language. This made me listen 
to what was said. Later, when I became 
a lawyer, statements were taken for the 

purpose of investigating a case and 
depositions were conducted formally for 
court proceedings. These experiences 
helped me decide whether or not what was 
said was material, accurate, and credible; 
or maybe should a statement be recorded 
at all. What is said, counts. What is unsaid 
may be more important.

This training taught me to consider 
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judicata barred the new suit because of the 
dismissal of the first suit, and it denied the 
Section 2-1401 petition. Walker appealed 
that decision. In 2010, the Third District 
affirmed in a Rule 23 order.3 The Illinois 
Supreme Court denied leave to appeal from 
that order.

In 2011, on behalf of the same plaintiff, 
Walker filed a new suit against the original 
wrongful death defendants, later adding 
counts against Appellate Justices Mary 
McDade, Vicki Wright and Mary O’Brien, 
alleging judicial misconduct including 
tampering with public records, corruption 
and intentional misrepresentation. The trial 
court dismissed the 2011 action, and that 
dismissal was affirmed on appeal in 2014, 
again in a Rule 23 Order.4 

The key part of that decision is near 
the end, where the court discusses judicial 
immunity (referring to defendants 
McDade, Wright and O’Brien as “the 
Justices”):

As an aside, we feel compelled 
to note that even if count III 
was not a nullity, it is also 
insufficient as a matter of law 
because in it Moncelle sought 
damages against the Justices for 
actions taken in their judicial 
capacities. It has long been 
held that a judge is absolutely 
immune from liability for acts 
committed while exercising the 
authority vested in her. Grund v. 
Donegan, 298 Ill. App. 3d 1034, 
1039, 700 N.E.2d 157, 233 Ill. 
Dec. 56 (1998). Judges are not 
liable to civil actions even when 
such acts are alleged to have been 
done maliciously or corruptly. 
Generes v. Foreman, 277 Ill. App. 
3d 353, 356, 660 N.E.2d 192, 214 
Ill. Dec. 1 (1995). This doctrine 
is subject to only two exceptions: 
(1) actions not taken in the 
judge’s judicial capacity; and (2) 
actions taken in the complete 
absence of all jurisdiction. 

Grund, 298 Ill. App. 3d at 1039. 
Neither exception applies in 
this case. Therefore, count III is 
barred on the grounds of judicial 
immunity.5

While a Rule 23 order may not be cited, 
the court relied on published decisions. In 
Grund v. Donegan, an attorney sued a judge 
for tortious interference with contract and 
prospective economic advantage, alleging 
that the defendant made every effort to 
hinder plaintiff ’s ability to represent his 
client in a divorce action because of the 
judge’s extreme dislike of the attorney. The 
court affirmed dismissal of the action based 
on absolute judicial immunity.6 Likewise, 
in Generes v. Foreman, the court relied on 
judicial immunity in affirming dismissal of 
a suit by former litigants against a judge.7

Public employees enjoy similar absolute 
immunity in connection with their public 
statements. In the recent case of Novoselsky 
v. Brown, an attorney sued the Cook 
County Circuit Clerk in federal court 
under 28 U.S.C. § 1983 for charges she 
filed against him with the ARDC, the press 
release she issued regarding that filing, 
her communications about him to the 
Reverend Jesse Jackson, and letters she sent 
to the Better Government Association, the 
Cook County President and Board.

Defendant Brown took an interlocutory 
appeal from the district court’s denial of her 
motion for summary judgment. Reversing 
and holding the attorney’s suit had to be 
dismissed, the 7th Circuit Court of Appeals 
stated (citations and quotes omitted):

Illinois courts have long held that 
executive branch officials of state and 
local governments cannot be civilly liable 
for statements within the scope of their 
official duties. This immunity covers even 
defamatory statements. The protection 
cannot be overcome by demonstrating 
improper motivation or knowledge 
of the statement’s falsity, including 
malice. This absolute immunity for such 
statements represents a severe restriction” 
for individuals seeking redress against 

Trial Briefs

Published at least four times per year. 
Annual subscription rates for ISBA 
members: $25.

To subscribe, visit www.isba.org or call 
217-525-1760.

OFFICE
IllInoIS BAr cenTer
424 S. Second STreeT
SPrIngfIeld, Il 62701
PHoneS: 217-525-1760 or 800-252-8908
www.ISBA.org

EDITOR
James J. Ayres

MANAGING EDITOR / PRODUCTION
Katie Underwood

 kunderwood@isba.org

CIVIL PRACTICE & PROCEDURE 
SECTION COUNCIL
Laura L. Milnichuk, Chair
J. Matthew Pfeiffer,Vice Chair
Hon. Barbara L. Crowder, Secretary
Jessica A. Hegarty, Ex-Officio
James J. Ayres
Ashley Erin Bechtold
George S. Bellas
Hon. William J. Borah
Sara Morgan Davis
Ashley D. DiFilippo
Michael C. Funkey
Hon. Richard P. 
Goldenhersh
Troy E. Haggestad
James J. Hagle
Robert H. Hanaford
Robert J. Handley
James S. Harkness
David P. Huber
Allison M. Huntley
Patrick M. Kinnally
Timothy J. Mahoney
Hon. Michael P.  
McCuskey
Ronald D. Menna, Jr.
Gregory Edward Moredock
Hon. Leonard Murray
Robert T. Park
Jeffrey A. Parness
Steven G. Pietrick
Laura S. Platt
Bradley N. Pollock
James Michael Ruppert
Gary L. Schlesinger
Nigel S. Smith
Richard L. Turner
Mark L. Karno, Board Co-Liaison
Russell W. Hartigan, Board Liaison
Blake Howard, Staff Liaison
Timothy J. Storm, CLE Committee Liaison

dISclAImer: This newsletter is for subscribers’ personal use 
only; redistribution is prohibited. copyright Illinois State Bar 
Association. Statements or expressions of opinion appearing 
herein are those of the authors and not necessarily those of 
the Association or editors, and likewise the publication of any 
advertisement is not to be construed as an endorsement of the 
product or service offered unless it is specifically stated in the ad 
that there is such approval or endorsement.

Articles are prepared as an educational service to members 
of ISBA. They should not be relied upon as a substitute for 
individual legal research. 

The articles in this newsletter are not intended to be used and 
may not be relied on for penalty avoidance.

Postmaster: Please send address changes to the Illinois State Bar 
Association, 424 S. 2nd St., Springfield, Il 62701-1779.

Absolute immunity

continued froM Page 1



3  

defamation. The Supreme Court of Illinois 
has explained that this immunity is justified 
by the countervailing policy that officials 
of government should be free to exercise 
their duties without fear of potential civil 
liability.8 

The Novoselsky court cited Illinois 
cases applying such absolute immunity to 
statements by executive officials, such as 
the governor,9 and to mayors of Illinois 
municipalities, chief administrators, and 
officials of the executive branch of a local 
government.10 The court also noted its 
previous prediction that Illinois courts 
would extend this immunity to local school 
board members because the privilege 
ensured that governmental officials could 
be free from unwarranted defamation 
suits.11 It said the sole consideration was 
whether the statements were reasonably 
related to the official’s duties or, put 
another way, were within the scope of their 
authority.12

Another type of absolute immunity 
has been applied to child representatives 
appointed under the Illinois Marriage and 
Dissolution of Marriage Act (“the Act”). 
Under the Act, the court can appoint (1) 
an attorney for a minor or dependent 
child, (2) a guardian ad litem, or (3) a 
child representative.13 In Vlastelica v. 
Brend,14 a mother sued a court-appointed 
child representative and his law firm, 
alleging legal malpractice, intentional 
breach of fiduciary duty and intentional 
interference with her custody rights in a 
divorce action. In response to a motion 
to dismiss, the plaintiff relied on the fact 
that the Act grants no immunity to child 
representatives.

Relying on a 7th Circuit decision, 
the Vlastelica court affirmed dismissal 
the action based on judicial immunity 
(citations and quotes omitted):

Guardians ad litem and 
court-appointed experts, 
including psychiatrists, are 
absolutely immune from 
liability for damages when they 
act at the court’s direction. 
They are arms of the court, 
much like special masters, 
and deserve protection from 

harassment by disappointed 
litigants, just as judges do. 
Experts asked by the court to 
advise on what disposition will 
serve the best interests of a 
child in a custody proceeding 
need absolute immunity in 
order to be able to fulfill their 
obligations without the worry 
of intimidation and harassment 
from dissatisfied parents. This 
principle is applicable to a child’s 
representative, who although 
bound to consult the child is 
not bound by the child’s wishes 
but rather by the child’s best 
interests, and is thus a neutral, 
much like a court-appointed 
expert witness.15

The foregoing decisions show that 
absolute immunity from suit is applicable 
to judges, public officers making statements 
in their official capacity, guardians ad 
litem, court-appointed experts and child 
representatives. 
__________

1. <http://www.chicagolawbulletin.
com/Articles/2016/04/14/Attorneys-
suspended-4-14-16.aspx> (last visited June 26, 
2016), citing the ARDC decision In re James 
Gordon Walker, 2014PR132.

2. A voluntary dismissal may be taken under 
735 ILCS 5/2-1009 up to the beginning of trial, as 
in Kahle v. John Deere Co., 104 Ill. 2d 302 (1984) 
(affirming a dismissal without prejudice taken 
just before jury selection after the court had 
ruled on pre-trial motions). But under certain 
circumstances, a voluntary dismissal can bar 
refiling, e.g. Hudson v. City of Chicago, 228 Ill.2d 
462 (2008) (holding res judicata barred plaintiffs’ 
new filing after a voluntary dismissal when part 
of the action had been involuntarily dismissed on 
defendant’s motion). 

3. This order is not available on the Illinois 
Courts web site or on LEXIS. 

4. Moncelle v. C.A.P. Air Freight, Inc., 2014 
IL App (3d) 130121-U. Although nominally a 
Third District decision, the appeal was decided by 
justices from the Second District because some 
Third District justices were parties and the other 
Third District justices recused themselves.

5. Id., ¶ 70.
6. 298 Ill. App. 3d 1034, 1039. Under the State 

Lawsuit Immunity Act, 745 ILCS 5/0.01 et seq., 
a judge may also be entitled to immunity from 
suit except in the Court of Claims for his or her 
actions taken as a state employee, as held in Amu 
v. Snyder, 2014 IL App (1st) 123731-U.

7. 277 Ill.App.3d 353, 356 (1st Dist. 1995).
8. Novoselsky v. Brown, 2016 U.S. App. LEXIS 

8589 at *10-*11.
9. Blair v. Walker, 64 Ill.2d 1 (1976).
10. Geick v. Kay, 236 Ill.App.3d 868 (2nd Dist. 

1992), app.den. 148 Ill.2d 641.
11. Citing Klug v. Chicago School Reform 

Board of Trustees, 197 F.3d 853 (7th Cir. 1999).
12. Novoselsky v. Brown, supra, at *12.
13. 750 ILCS 5/506(a).
14. 2011 IL App (1st) 102587.
15. Vlastelica v. Brend, supra, ¶ 21, quoting 

Cooney v. Rossiter, 583 F.3d 967, 970 (7th Cir. 
2009). See also Davidson v. Gurewitz, 2015 IL App 
(2d) 150171, ¶¶ 11- 14, following Vlastelica, and 
Shen v. Shen, 2015 IL App (1st) 130733, ¶ 118, 
citing Vlastelica.

*Sorry, if you’re a licensed Illinois 
lawyer you must be an ISBA member 
to order.

Did you know?

Every article  
published by the ISBA in 

the last 15 years is available  
on the ISBA’s Web site!

Want to order a copy 
of any article?* Just call or e-mail  

Jean Fenski at 217-525-1760  
or jfenski@isba.org



4  

Trial Briefs ▼   august 2016 / vol 61 / no. 2

three things prior to taking statements or 
depositions. First, in order to appreciate a 
witness’ story, you must know why you are 
doing it. In short, is it purposeful? Does it 
help you achieve the theory of your case? 
Next, what are you going to do with the 
statement or deposition? Is it evidentiary? 
Do you want to limit the story, learn facts, 
and/or make a record? Third, how are you 
going to take the statement or deposition? 
This question has two components. 
Initially, will you “go after” the witness or 
will you use a style that puts the witness at 
ease? Finally, will you take the statement by 
oral question, ask the witness to write it out 
longhand, take your own notes, record it 
for your own advantage, or use the formal 
discovery devices provided by our Supreme 
Court Rules? Hopefully, this article may 
provide some insights.

Deposition is a curious word. Literally, 
it means to take one from a position. It’s 
one of the words, like interrogatory, that 
lay people do not understand. There is a 
little mystery to it. Your job is to remove the 
shroud of what a deposition may connote 
to your client. Strip it down. Make it the 
sworn statement it actually is. 

Depositions are part of the discovery 
process of a lawsuit. They did not used 
to be. Historically, depositions were 
not routine exercises. Leave of court 
was required. This is still true for some 
medical professionals (735 ILCS 5/2-1003, 
S.Ct.R. 204(c)); and in ordinance and 
small claims cases (S.Ct.R. 287, S.Ct.R. 
201(b)). In arbitration cases, depositions 
are basically limited to the parties and 
treating physicians (S.Ct.R.222). Liberal 
rules of discovery were promoted because 
judges and legislators felt that surprise by 
testifying witnesses was not resulting in the 
promotion of the truth-seeking process we 
aspire to as justice. Now depositions occur 
in almost every civil case. Lawyers make 
money doing them. Remember, there is 
no requirement that you take a deposition. 
Nonparty, lay witness statements can 
serve the same function. Also, they are 

less expensive and can be taken ex parte in 
certain circumstances. 

The rules that pertain to depositions 
in the discovery process have been laid 
out extensively by the Illinois Supreme 
Court (S.Ct.R. 201). The rules provide the 
purpose for which depositions may be 
taken in a pending action (S.Ct.R. 203), 
how to take a deposition before a suit is 
filed (S.Ct.R. 217), to perpetuate testimony 
(735 ILCS 5/8-2301) and to compel the 
appearance of a deponent in this state, 
as well as other states (S.Ct.R. 204). The 
rules provide where the deposition may 
be taken (S.Ct.R. 203), who it may be 
taken in front of (S.Ct.R. 205), how it is to 
be conducted—orally (S.Ct.R.206) or in 
writing (S.Ct.R.210), what you do with the 
deposition once it is over (S.Ct.R. 207), and 
who pays for it (S.Ct.R. 208). Finally, the 
rules provide how you can object (S.Ct.R. 
211), what you can use a deposition for 
(S.Ct.R. 212 and 191, 735 ILCS 2/1005), 
and what happens if you do not show up 
for a deposition (S.Ct.R. 209,219).

So, you need to know the rules. If 
you are in state court, these maxims are 
different than those in federal tribunals. 
Also, they may be different for arbitrations 
and mediations. In federal court, a 
deposition transcript can be used with 
greater ease than in an Illinois trial court 
(Fed Rule Civ. Proc. 32(d); S.Ct.R. 212). 
In other words, a party cannot wait until 
trial to bring up objections which could 
have been addressed during the deposition. 
Illinois Supreme Court Rules, on the other 
hand, list the type of objections that may 
be made at deposition. Full disclosure is 
required. Objections as to the form of the 
question, privilege, and that the question 
will not lead to the discovery of evidence 
admissible at trial are the only reins on 
this philosophy. So, you need to read the 
rules. As to the federal rules, obtain a copy 
of David Malone’s Deposition Rules. It is a 
small book with a lot of good information. 
Also, Tom Mauet’s books, Fundamentals 
of Trial Techniques and Trials and Pretrial 

have good analyses of taking witness 
statements and depositions1. And, James 
McElhaney’s Trial Notebook (2005) is 
insightful about asking simple questions, 
among other topics.

Six questions are applicable to the 
taking of any statement or deposition. You 
learned them a long time ago. They are: 
what, where, why, when, who and how. 
That may sound simple. It is not. Those 
inquiries cover a lot of ground. If you 
keep these questions in mind throughout 
your examination of the witness, you will 
simplify things. The deposition transcript 
will be much more understandable. 

When you talk to your client, put 
yourself in her position. Witnesses are 
anxious. They do not know what to expect. 
They think they have to know something 
because they are the focus of your interest. 
Witness preparation varies not only by 
the individual but also by the theory 
of recovery. A “stoic” and a “whiner” 
present different problems, as does the 
surviving spouse and a child in wrongful 
death litigation. Five minutes before the 
deposition is not enough. Make house 
calls. See how people experience their lives. 
Doctors used to do it. Why? Because people 
know you are interested in them when you 
call them at their homes. That promotes 
trust.

Explain to your client how the 
deposition proceeds in terms of 
examination. Tell your client what to 
expect in terms of your opponent’s 
examination. Make sure your witness 
understands the question and that she can 
request clarification of any question at any 
time. Instill in your client a wariness of 
questions that start with “Don’t you agree 
with me?,” or “Isn’t it true? ” that such and 
such happened. Explain what objections 
are at a deposition. Tell him why you 
make or don’t make objections and what 
to do when you do make an objection. 
Remember, you client wants to know why 
you are instructing her to not answer a 
question. Describe not only your theory or 
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the case, but also the burden of proof and 
its quantum. Discuss changing an answer, 
signing the deposition, and what happens 
to the transcript. Be sure your witness 
understands what use(s) can be made of 
his/her testimony. The importance of the 
impression that your client makes at the 
deposition cannot be overemphasized. 
Cast her in a favorable light. It is your job 
not just to turn that light bulb on, but to 
illuminate your client as both likable and 
credible.2 

Witness statements and depositions 
have two purposes. First, they are used to 
gather information. You need information 
to not only assess your opponent’s theories, 
but also because the witness probably 
knows more about the facts of the case than 
you do. In this regard, taking a witnesses 
deposition can provide links to other 
witness testimony you have not discovered 
which produces new proof, corroborates 
your client’s theory, or discredits the 
opponent’s defense. Most importantly, you 
need information to assess the viability of 
your own position.

Another purpose of the deposition is 
to seal the witness into a position which 
he cannot change materially. In short, you 
must make the witness “take a stand” with 
respect to their own testimony. Although 
much of a deposition contains open-ended 
questioning, there comes a time during 
the deposition that you need to push the 
witness into a corner from which he cannot 
emerge without contradiction. This is 
not merely an exercise in logistics. More 
importantly, it has do with credibility. A 
person can only say “I do not remember” 
so many times before she loses any 
persuasive force as to having knowledge 
on the topic about which she is being 
questioned. Similarly, if a witness takes an 
inconsistent or vague position on a topic 
of which he is supposedly knowledgeable, 
he is either feigning, not disclosing for a 
reason, or ill-informed. This happens often 
with opinion witnesses such as physicians 
or appraisers, who always want to know 
the other side’s theory of the case before 
disclosing their views. Be persistent. Make 
them take a specific position. You are fixing 
one’s belief in a given array of facts. You will 
use that at trial to possibly show mistake, 

inconsistency, or impeachment. You set the 
stage now in clear, precise utterances from 
the witness.  

Some lawyers take depositions for long 
periods of time. This is understandable 
in some cases, but they are a singular 
minority. Most cases where depositions 
are taken are car wrecks and divorces. In 
Illinois, we have a rule that depositions 
must be completed within three hours 
unless you obtain permission from the 
court for a longer period of time. This is 
a good rule. Depositions should not rival 
root canal dentistry. Generally, you do not 
need three hours to understand a witness’s 
view of what happened as he approached 
the open intersection and a collision 
occurred. Focus your inquiry. 

If your opponent is using three hours 
to take such a deposition, be wary. Your 
opponent is probably beefing up his billable 
hours, trying to show how knowledgeable 
he is, or trying to tire your witness so 
she makes an admission she might not 
otherwise have made. Lawyers are great at 
covering ground they have plowed twice 
before. Do not permit this to happen. 
Instruct your witness about this before it 
happens. There is nothing wrong with your 
witness saying, “I already answered that.” 
If the lawyer persists, which she can, then 
the witness can say she stands by her earlier 
answer and does not have anything to add 
since she thinks her original answer was 
accurate. This should suffice. Generally, 
I ask my opponent before the deposition 
starts how long he thinks it will take. If you 
do not get a straight answer, then take time 
with your witness before the deposition 
starts to alert her. 

Remember, during a deposition, there 
is nothing wrong with taking breaks. You 
should encourage your witness to do that. 
Don’t talk to the witness during the break 
about her testimony. I will address this later 
in this article. Tell the witness to go for a 
five-minute walk and move around. Keep a 
clear head. Tell him not to agonize over his 
testimony and, for certain, do not evaluate 
his testimony during the deposition. This is 
not a time to be handing out report cards.

The above rules apply to all witnesses, 
but there are special rules that apply to 
opinion witnesses. There are a few points 

you need to remember. First, with an 
opinion witness, you must prepare, prepare, 
and then prepare some more. Next, 
appreciate that an opinion witness may 
be (and probably is) smarter than you are 
about the topic of her opinions. This not a 
sign of inefficacy on your part but, more 
importantly, respect. This type of witness 
truly believes he knows all. And he or she 
is making money doing it. It is your job to 
test the witness’ view. The witness’ opinion 
is only a part of a trial’s mosaic. Yet, you 
are the artist who places or arranges the 
mosaic’s tiles in an understandable, simple 
form. There are very few opinion witnesses 
who have the mettle to say their opinion is 
the only correct one. Reasonable persons, 
as well as reasonable opinion witnesses, can 
differ as to a given set of facts, regardless 
of their pedigree. Remember that. Use it to 
your advantage. 

Opinion witnesses can be 
condescending. This is a trait you want an 
opposing opinion witness to flaunt. Let 
her puff, strut, or manifest her importance. 
People, like jurors, generally do not like 
this. Humility is a virtue with which most 
people identify. It is the utmost factor in 
establishing witness credibility. Imbue that 
notion in you own opinion witnesses and 
your trial tapestry will be more successful. 

Try to elicit some of the following 
information from any opinion witness:

•	 What	significance	does	the	witness	have	
to the elements of proof in the case? Is 
her testimony relevant and material? Is 
it accurate not only as to philosophical 
integrity but as people understand it as 
it applies to the facts of your case?

•	 Read	the	witness’	resume.	Determine	
where his expertise rests. Obtain his 
written materials. Has he given any 
speeches? Read them.

•	 Obtain	the	witness’	prior	depositions,	
trial testimony, and any reports 
introduced into evidence. Opinion 
witnesses often waffle on giving up past 
testimony. Don’t let them.

•	 Is	the	witness	a	teacher?	Look	at	the	
courses he teaches. Talking with his 
students might be worthwhile.

•	 Determine	what	materials	the	opinion	
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witness is relying upon and get his 
working papers and notes. Carefully 
craft Rule 213 interrogatories and use 
subpoenas.

•	 Get	copies	of	all	correspondence	
between the opposing party and any 
attorney with this particular witness. 

•	 Determine	the	amount	of	independent	
analyses or testing performed by the 
witness. Are you in a Daubert or Frye 
jurisdiction?3 

•	 Accentuate	the	fact	that	the	witness	has	
no first hand contact with the topic or 
person about whom she is testifying.

•	 Ascertain	the	amount	of	income	the	
witness obtains from being an opinion 
witness and whether he has been 
employed by your opponent or persons 
with similar interests as your opponent 
before.

•	 Limit	his	area	of	expertise.	Make	him	
concede that other knowledgeable 
experts in the field have different 
opinions and reinforce that with 
recognized professional literature.

•	 Read	the	transcript	and	determine	
whether or not the witness will hurt you 
based on his expertise, the reliability of 
his analysis, and his credibility.4 

Finally, I think you will find the 
following 12 maxims for witness 
preparation useful in taking statements or 
depositions.

1. tell tHe trutH
There is no substitute for this. But 

remember, truth is based on knowledge, 
not supposition or what the witness thinks 
she ought to know. Also, truth is not the 
platitude we learned in law school or 
Sunday school. Truth is based on one’s 
perception, which is as different for your 
witness as it is for you. Perception centers 
on one’s ability to distinguish fact from 
figment. Factors such as environment, 
mores, and personal and physical attributes 
color one’s perception. Perceptions have 
varying accuracy, but they become “truth” 
based on one’s belief in the “truth” of 
what is perceived. This is reinforced by 
rationality. Don’t assume that “It had to be 

that way,” or “that’s the only way it makes 
sense.” What is objectively reasonable may 
be persuasive but is not necessarily true. 
DNA testing has taught us this. Truth is 
seldom black and white; in fact, it is usually 
gray. No one likes that, but you must accept 
it and address it with your witness.

2. don’t Be SoMeone elSe
If you do otherwise, you will not be 

sincere; if you are not sincere, the examiner 
or jury will see through this. This will be 
held against you or your witness, or both. 
Speak your own language. If you try to 
use words that you are unfamiliar with--
being someone else--you might as well be 
speaking Pashto. You will not create interest 
but thwart it because of misunderstanding. 
This is as true for a witness as it is for a 
lawyer. The witness becomes hollow and 
thus incredible. A witness’s world view 
cannot be changed, but her attitude can be 
altered. Shaping behavior and recognizing 
the undesirable habits of your witness is 
critical. Instruct, do not preach to your 
witness how he can change his persona.. 
A witness’s flaws must be addressed with 
candidacy, at the outset. Forgiveness is not 
given; it is earned. You accomplish this by 
displaying fault at the first opportunity.

3. don’t Be PreSidential
Admit what you know; do not admit 

what you do not know. As Americans, 
we think we have to know the answer; 
otherwise, we have failed. Others will 
think we are uninformed or not intelligent. 
Failure, instead of being an opportunity to 
learn, often creates rebuke or reprimand. 
There is a lot of guilt in American society. 
It promotes cover-ups. That leads to 
deception. We learned this from Richard 
Nixon and Bill Clinton. Most guilt is 
learned behavior. Guilt, unlike true sorrow, 
has no place at a deposition. Nor should 
you permit blame to become arrogance 
in your witness or you. The latter is 
an unappealing attribute. It promotes 
evasiveness. Questions that are answerable 
by your witness should be done directly. 
Don’t equivocate. “Is” means “is”.

4. recogniZe liMitationS
A witness who thinks he is more crucial 

or dignified with respect to an issue or 

person only deceives himself. Humility 
is a virtue, not a sign of weakness. The 
opposing examiner must be respected with 
a wary ear and eye, but this caution does 
not equate with incivility. This requires 
the ability to listen to the question asked, 
not only in its words, but its tone and 
manner. One human condition is aging. 
With it comes an affect on memory. Again, 
people’s memories are shaped on not only 
what they want to remember or forget, 
but also what they think others think they 
should remember. The latter has no place in 
witness preparation. Memories fade. Using 
pre-marked documents and exhibits to 
assist your witness is the key.

5. Volunteering iS anatHeMa 
Again, as Americans, we are 

quintessential volunteers. It is part of our 
American heritage. There are “1000 points 
of light” in the United States. At least, we 
believe that. The truth of that proposition is 
not significant. We want to help. We need 
to help. If we do not, it becomes a moral 
failure. You must instruct your witness 
against this attribute when testifying. The 
other prong of volunteering addresses 
knowledge. A witness thinks he has to 
have an answer; otherwise he has failed. 
Let’s face it, we think we know it all. These 
attitudes have no place at a deposition. 
Morality, other than telling the truth, 
has no place in witness preparation. Nor 
does helping or volunteering. This is the 
most difficult cultural trait to overcome 
in preparing a witness for a deposition. 
Witnesses do not like this. They fight it. 

6. teacH liStening
It is difficult for us to listen because 

we think we have to say something to 
have any impact. Also, because we think 
we have something to say, we are always 
formulating our answers while the person 
with whom we are conversing is talking. 
We used to call it “making a point.” People 
think this is the way depositions proceed; 
she who can make her point, wins. This 
is wrong thinking. The purpose is to 
display facts. To make a word picture. To 
display a perspective. To make a favorable 
presentation. In other words, to expand, 
as well as limit, depending on whom you 
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represent. You can do neither unless you 
listen. You must also be vigilant in your 
view of the speaker’s tone, body language, 
and when he does not speak. Silence can be 
telling. Observe it.

7. do not adVocate cHarity
Once the deposition commences, the 

rules apply. Adhere to them to the letter. A 
deposition or trial is a process for reaching 
a decision, not an exercise. You need to 
have a rhythm more than a flow. Don’t let 
your opponent talk to the witness once 
the deposition starts. Don’t let her make 
long-winded, oral objections. Discovery 
depositions are extremely wide ranging 
under Illinois law. Do not let your witness 
speculate if a document can be used as a 
prompt. Make the opponent produce it. 
Documents should be reviewed during 
preparation but not necessarily given to the 
witness to review. Make the witness answer 
specific questions. Try to reinforce with 
the witness that guessing at questions only 
hurts. Do not let your witness get lazy with 
her answers. 

8. SHifting gearS
Don’t be afraid to tell a witness to 

change his testimony if it needs to be 
corrected. Making a mistake is human. So 
is changing a wrong answer. We all did it 
in school and were encouraged to do so. 
Likewise, at a deposition, if the question is 
not understandable, it should be made so. 
During every deposition your witness can 
never comprehend every question. Make 
sure your witness requests clarification 
of questions. Many lawyers ask questions 
with words that are unintelligible and 
stilted. Your client must be reminded that 
these questions should be and will be 
changed at her request. Your witness needs 
to know that asking an examiner to re-
phrase a question is a good thing. It shows 
intelligence, not its antonym. It shows she is 
listening. If your client does not do this in 
her deposition, you should be disappointed. 
Remember, your witness knows more 
about the event in which she is being 
deposed than the examiner. Otherwise, the 
deposition wouldn’t be occurring.

9. eXPlain tHe PlayerS and 
tHeir PurPoSe

You need to tell the witness who the 
judge, the court reporter, and the other 
lawyers are. More importantly, you need to 
describe what their purposes and roles are. 
It is not enough to say what a transcript is 
and how it is prepared. What happens to 
it once it is prepared? Is this a discovery 
deposition or an evidence deposition? 
Who reads it? Why? Is it evidence? What 
is an objections’s effect? What does the 
witness do when someone objects? Explain 
applicable privileges like attorney-client, 
work product and whether medical or 
psychiatric records will be produced and 
how that happens. As to your opponent’s 
lawyer, who does he really represent? Does 
he get paid by the insurance company? 
Why is he taking your client’s deposition, 
and what is his purpose? Explain the 
dichotomy of expected styles of the “nice 
guy lawyer” or the “aggressive advocate”. 
Make sure your witness understands that 
your opponent is not only prying but also 
appraising credibility. Ninety-five percent 
of all cases are settled. Your witness needs 
to know that before his deposition is taken. 
Spend time with your witness before the 
day of the deposition, not just 15 minutes 
beforehand. If you try the case, take your 
witness to the courthouse so she can 
understand the layout of the bench, bar, 
and jury box. This will help your witness 
talk to and make eye contact with the jury 
or the court instead of locking in on your 
opponent’s examination. 

10. WoodSHedding
When I began practicing law, the 

concept of witness preparation was 
foreign. It was not taught in law school. 
Suborning perjury is not on the bar 
exam. It should be. Many lawyers do 
not understand it. Woodshedding has 
two components: preparation of direct 
examination and anticipation of cross-
examination. Although the latter is always 
highlighted the former is usually more 
important. This is because it is your client’s 
story. She has to tell it, not you. If it is 
not understandable, the impression she 
makes will be unfavorable. Simplicity and 
credibility must be the hallmarks of what is 
said. Everyday words, that provide reasons 
to believe a proposition is more likely 

true than not, must be used. The most 
important thing about cross-examination is 
cross-examining your own witness before 
the deposition and accentuating her weak 
points. By doing this, you can address 
these low-points in direct. The witness 
can then get the idea. As to your own 
cross-examination, the point is realizing 
that sometimes you do not need to do it. 
My partner, Bill Murphy, taught me this 
25 years ago. It took a while for me to 
understand this. Limit yourself. Learn to sit 
down. This requires the jury or examiner to 
focus not on you, but on what the witness 
says. Woodshedding is about providing 
leadership to your client without taking 
the lead role. The latter will only get you in 
trouble. You are the guide, not the witness. 
Don’t carry the latter’s baggage. Spend time 
with your witness not only before but after 
the deposition is over. Explain the theory of 
the case and the role of the witness in that 
theory. After a deposition your client will 
invariably ask, “How did I do?” This should 
be expected. Do not ignore the question. 
Be objective. Deal with the problems or 
warts in your case as well as its high points. 
Sugar-coating leads to unrealistic client 
expectations. When those are not met, you 
will be blamed. This only leads to trouble 
for you with the client. Every case has peaks 
and valleys. Recognize and explain that. 
You want to keep your case on the diagonal 
going up, not down; and that will not be 
vertical--no real case or witness ever is. 

11. WitneSS lying
Lying in the business of lawyering 

is common. Witnesses do this. You 
cannot ignore this behavior. The Rules of 
Professional Conduct discusses the topic. 
Read them. Let me provide an example. 
You have agreed to represent Maria. 
Maria has made a misrepresentation 
in her immigration law case where she 
has submitted an untrue affidavit to an 
immigration court. She wants you to 
correct this. What do you do?

Historically, an appropriate course 
of action was simply to withdraw 
from representation. This no longer is 
appropriate. Illinois Rule of Professional 
Conduct Rule 3.3 (Candor to the Tribunal) 
(RPC) states a lawyer shall not:
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***

(a) offer evidence that the 
lawyer knows to be false: If a 
lawyer, the lawyer’s client, or 
witness called by the lawyer has 
offered material evidence and 
the lawyer comes to know of 
its falsity, the lawyer shall take 
reasonable remedial measures, 
including, if necessary disclosure 
to the tribunal. A lawyer may 
refuse to offer evidence, other 
than the testimony of a defendant 
in a criminal matter that the 
lawyer reasonably believes is 
false. 

(b) A lawyer who represents 
a client in an adjudicative 
proceeding and who knows 
that a person intends to engage, 
is engaging or has engaged in 
criminal or fraudulent conduct 
related to the proceedings 
shall take reasonable remedial 
measures, including, if necessary, 
disclosure to the tribunal.

***
The Rule casts a wide net. It applies to 

all venues where contested decision making 
results. That is not just courts: but all 
administrative settings where fact finding 
and adjudication occurs. It imposes on 
the attorney the obligation to rectify fraud 
even if it occurred prior to the attorney’s 
representation. Significantly, it does not 
only apply to the attorney’s client, but to 
persons whom have engaged or intend to 
engage in fraudulent conduct related to the 
adjudicative proceeding.

For the attorney this has been in effect 
since 2010 so it is not a new rule. The 
point is not what we as attorney’s know; 
it is what our clients know. So in our 
hypothetical Maria must understand the 
limitations this rule mandates. Talk to 
her about it. The attorney client privilege 
shields from the eyes or ears of others what 
our clients tell us in confidence. This Rule, 
like the crime fraud exception, is a very 
clear departure from the attorney client 
privilege. The point being, that at the outset 
of your representation you need to have a 

discussion with your client about this rule.

12. talking to your client 
during tHe dePoSition

A final rule has to do with whether you 
can talk to your client once the deposition 
starts. Two views of whether you can do so 
are apparent. Which school of thought you 
adhere to is important: but what is more 
significant is you have to discuss it with 
your client. They expect it. So you need to 
have a consistent perspective.

Two views on whether you can talk 
to you client-witness during a deposition 
prevail. One is based on the idea the lawyer 
has a right to consult and advise a client of 
privileges available. The other is unqualified, 
based on the lawyer’s duty to the client. A 
very good article exists on the topic at least 
in the federal context. “But , we were on a 
Break” Lovelette and Hallaj, ISBA The Public 
Servant (June 2014, Vol. 15 No. 4) Take a 
look at it. (See also, Geders v. United States 
425 U.S. 80 (1976) and LM Insurance Corp 
v. ACEO Inc. 275 F.R.D. 490 (N.D. Ill. 2011). 

It seems to me in the to me in the 
civil context the right to confer during a 
deposition is limited to inform a client 
of applicable privileges. Of course, this is 
a conversation you should have already 
had during witness preparation. The 
ultimate point is: talk to your client about 
discussions that might occur between the 

two of you during the upcoming deposition 
before it begins. Than a problem will not 
occur. 

concluSion
Preparing yourself and witnesses 

for statements and depositions requires 
forethought and recognition that, as 
Americans, we think we possess an 
incredible intellect, are very compassionate, 
and know more than most about the world 
and our neighbors. That is a troubling 
recipe. If you address its ingredients, 
recognizing its limitations, you will take a 
statement or deposition which is persuasive, 
believable, and purposeful. 
__________

1. Malone. Deposition Rules (National Institute 
for Trial Advocacy 2001); Thomas Mauet Pretrial 
(8th Ed. 2012) Trial Evidence (5th Ed. 2011) Trial 
Techniques and Trials (9th Ed. 2013)

2. Hegland. Trial and Practice Skills. (West, 
2002). pp. 80-93.

3. See Daubert v. Merrill Dow Pharmaceuticals 
(1993) 509 US 579. Frye v. United States (D.C. Cir. 
1923) 293 F 1013. See also Donaldson v. Central 
Illinois Public Service (2002) 199 Ill.2d 63, 82).

4. See Clancy, Michael W. “A Primer on 
Selection and Management of an Expert Witness.” 
Chicago Daily Law Bulletin. March 28, 2003. 
Tanford, J. Alexander. The Trial Process: Law 
Tactics and Ethics (3rd Edition 2002). pp. 338-
348. Thomas Mauet Pretrial (8th Ed. 2012) Trial 
Evidence (5th Ed. 2011) Trial Techniques and Trials 
(9th Ed. 2013)

You’ve got 
one shot. 

Make it count.

the difference in 
your business.

800-252-8908  
217-747-1437 

Call Nancy to find out how
an ad in an ISBA

newsletter can make



10  

Trial Briefs ▼   august 2016 / vol 61 / no. 2

Background
On June 24, 2008, Defendant Chiquita 

Smith was in an accident with Plaintiff, 
Miguel Klesowitch, after she ran a stop sign 
and drove into the intersection. Defendant 
admitted she never saw the stop sign, nor 
did she slow her vehicle before the collision. 
Defendant testified she was not aware of 
Plaintiff ’s car until the moment of impact.1

Plaintiff filed a negligence personal 
injury action seeking damages. Plaintiff 
filed a Motion for Summary Judgment on 
the issue of liability for causing the accident 
at issue. . Defendant replied that Plaintiff 
admitted during his deposition he was 
partially at fault for the collision, as he was 
traveling over the speed limit, did not slow 
as he approached the intersection, and 
failed to keep a lookout for other vehicles.2

The trial court granted Plaintiff ’s motion 
for summary judgment. The court declined 
to rule on issues of proximate cause and 
damages. Plaintiff subsequently filed a 
motion in limine to exclude any evidence 
concerning the avoidability of accident. 
Plaintiff asserted that fault had already 
been decided and that this evidence was 
irrelevant to the remaining issues in the 
case.3

The trial court denied Plaintiff ’s motion 
in limine, reasoning that the prior ruling 
of summary judgment only contemplated 
the matter of Defendant’s negligence. In 
the words of the trial court, “contributory 
negligence [could] still be raised before the 
trier of fact to ascertain any percentage of 
fault of the plaintiff.”4

On appeal, the First District Court 
affirmed the trial court’s decision, finding 
that summary judgment on Defendant’s 
negligence preserved questions of fault and 
damages for further review. The appellate 
court found that summary judgment on 
the issue of Defendant’s negligence did not 

interfere with Defendant’s ability to argue 
contributory negligence at trial.5

analysis
Many, if not the majority, of personal 

injury claims arising from a motor vehicle 
collision involve a defendant who is 100% 
at fault in causing the accident at issue; 
however, often motor vehicle collisions 
and other types of personal injury claims 
involve questions of liability for causing the 
accident, including plaintiff ’s comparative 
fault. 

Quite often in this industry a case will 
arise where a prima fascie case of liability 
can be established against the defendant. 
Experienced plaintiff ’s attorneys may 
utilize a summary judgment motion to 
establish the required elements of their 
cause of action and liability, which a trial 
court may grant. The filing and granting of 
such a motion is beneficial to the plaintiff 
because it establishes some of the necessary 
elements of their case prior to trial. Hence, 
there are less issues for the plaintiff to 
address at trial.

These motions often create intricate 
questions about whether the granting 
of such a motion forecloses arguments 
for comparative fault (plaintiff ’s fault). 
Comparative fault is a very valuable tool 
for many several important reasons. First, 
if the judge/jury finds that the plaintiff was 
partially at fault in causing his injuries, then 
his damages can be reduced in proportion 
to his negligence. Hence, comparative fault 
reduces the defendant’s exposure. 

Comparative fault is also a valuable 
tool because it creates uncertainty as to 
the potential verdict and how fault will 
be attributed. This uncertainty can create 
leverage if there is some credible evidence 
to support comparative fault against the 
plaintiff. This leverage may be useful in 
negotiating a reasonable settlement pre-

trial.
The Kelsowich case demonstrates 

summary judgment on the existence of 
a duty and breach of duty will not a bar 
to claims of contributory negligence/ 
comparative fault. Furthermore, it does not 
automatically prevent the defendant from 
presenting evidence of comparative fault 
against the plaintiff. 

Attorneys, claims adjusters and 
interested parties must understand that a 
defense can be maintained on liability even 
in light of a summary judgment ruling 
on liability. Whether such a defense is 
viable will depend on the facts of the case. 
Understanding that such an argument 
is still present provides one more tool to 
utilize in settlement negotiation and trial 
tactics. 
__________

1. Klesowitch v. Smith, 2016 IL App (1st) 
150414, ¶ 6.

2. Id. at ¶ 7.
3. Id. at ¶ 11.
4. Id. at ¶ 12.
5. Id. at ¶ 28.
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September
Thursday, 09/01/16- Webinar—

Introduction to Legal Research on 
Fastcase. Presented by the Illinois State 
Bar Association – Complimentary to ISBA 
Members Only. 12:00- 1:00 pm. 

Thursday, 09/08/16- Webinar—
Advanced Tips for Enhanced Legal 
Research on Fastcase. Presented by 
the Illinois State Bar Association – 
Complimentary to ISBA Members Only. 
12:00- 1:00 pm. 

Thursday, 09/08/16- Webcast—
Monetizing Intellectual Property. Presented 
by IP. 12:30 p.m. – 2:15 p.m. 

Friday, 09-09-2016- Webcast—
Telemedicine: Diagnosing the Legal 
Problems. Presented by Health Care. 9:00 
a.m. – 11:00 a.m. 

Wednesday, 09/14/16- Webcast—Hot 
Topic: Union Dues/Fair Share—Friedrichs 
v. California Teachers Association. 
Presented by Labor and Employment. 
10:00 a.m. – 12:00 p.m. 

Wednesday, 09-14-16—
Webinar—2016 Military Law Overview. 
Presented by Military Affairs. 12:00 p.m. – 
1:15 p.m. (maybe later). 

Thursday, 09/15/16- CRO—Family 
Law Table Clinic Series (Series 1). 
Presented by Family Law. 8:30 am – 3:10 
pm. Vid: NONE THESE WILL NOT BE 
RECORDED OR ARCHIVED. 

Friday, 09-16-06- CRO and Live 
Webcast—The Fear Factor: How Good 
Lawyers Get Into (and avoid) Bad Ethical 
Trouble. Master Series Presented by the 
ISBA—WILL NOT BE RECORDED OR 
ARCHIVED. 9:00 a.m. – 12:15 p.m. 

Wednesday, 09-21-16—Webcast—
Restorative Practice in Illinois: Practical 

and Creative Alternatives to Resolve 
Civil and Criminal Matters. Presented by 
Human Rights. Part 1- 10:00 a.m. – 12:00 
p.m. Part 2- 1:00 p.m. – 3:00 p.m. 

Thursday, 09-22-16- Webcast—Family 
Law Changes and Mediation Practice. 
Presented by Women and the Law. 11:00 
a.m. – 12:00 p.m. 

Thursday, 09/22/16- CRO and 
Webcast—Recent Developments in 
E-Discovery in Litigation. Presented by 
Antitrust. 1:00- 5:15 pm. 

Thursday, 09/22/16- Webinar—
Introduction to Boolean (Keyword) 
Searches for Lawyers. Presented by 
the Illinois State Bar Association – 
Complimentary to ISBA Members Only. 
12:00- 1:00 pm. 

Monday, 09/26/16- Friday, 09/30/16—
CRO—40 Hour Mediation/Arbitration 
Training Master Series. Presented by 
the ISBA. 8:30 am – 5:45 pm each day. 
MASTER SERIES WILL NOT BE 
ARCHIVED. 

Friday, 09-30-16—DoubleTree 
Springfield—Solo and Small Firm 
Practice Institute Series. A Balancing Act: 
Technology and Practice Management 
Solutions. Presented by GP, SSF. 8:00 a.m. 
– 5:10 p.m. 

october
Wednesday, 10-05-16—CRO—

Cybersecurity: Protecting Your Clients and 
Your Firm. Presented by Business Advice 
and Financial Planning; co-sponsored by 
IP (tentative). 9:00 a.m. – 5:00 p.m. 

Thursday, 10/06/16- Webinar—
Introduction to Legal Research on 
Fastcase. Presented by the Illinois State 
Bar Association – Complimentary to ISBA 
Members Only. 12:00- 1:00 pm. 

Thursday, 10-06-16—Webcast—Nuts 
and Bolts of EEOC Practice. Presented by 
Labor and Employment. 11:00 a.m. – 12:30 
p.m. 

Monday, 10-10-16—CRO and 
Fairview Heights, Four Points Sheraton—
What You Need to Know to Practice 
before the IWCC. Presented by Workers 
Compensation. 9:00 a.m. – 4:00 p.m. 

Thursday, 10/13/16- Webinar—
Advanced Tips for Enhanced Legal 
Research on Fastcase. Presented by 
the Illinois State Bar Association – 
Complimentary to ISBA Members Only. 
12:00- 1:00 pm. 

Thursday, 10-13-16—IPHCA, 
Springfield—Open Meetings Act: 
Conducting the Public’s Business Properly. 
Presented by Government Lawyers. 
12:30 – 4:00 p.m. This program will not be 
recorded and put in the archives. 

Thursday, 10-13-16—CRO and 
webcast—Limited Scope Representation: 
When Less is More. Presented by Delivery 
of Legal Services. 1:00 p.m. – 5:00 p.m. 

Wednesday, 10-19-2016—Webcast—
Tips for Combating Compassion Fatigue. 
Presented by Women and the Law. 10 a.m. 
– 11 a.m. 

Wednesday, 10-19-16- CRO and Live 
Webcast—From Legal Practice to What’s 
Next: The Boomer-Lawyer’s Guide to 
Smooth Career Transition. Presented by 
Senior Lawyers. 12:00 p.m. to 5:00 p.m. 

Thursday, 10/20/16- Webinar—
Introduction to Boolean (Keyword) 
Searches for Lawyers. Presented by 
the Illinois State Bar Association – 
Complimentary to ISBA Members Only. 
12:00- 1:00 pm. 

Upcoming CLE programs
to regiSter, go to WWW.iSBa.org/cle or call tHe iSBa regiStrar at 800-252-8908 or 217-525-1760.
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“Turner on Illinois Mechanics Liens is the most noteworthy publication in recent years 
for Illinois construction lawyers. It will take its place next to the First and Second 
Editions of Love on Mechanics Liens. Every Illinois construction lawyer should have 
this book on their desk.”         

– Stanley Sklar, Esq., Dispute Resolution Services, Northbrook, Illinois

Published with the cooperation of the Society of Illinois Construction Attorneys 
(SOICA), Turner on Illinois Mechanics Liens is sure to be the new authoritative text on 
the law of Illinois mechanics liens. It is authored by mechanics lien expert Howard 
M. Turner, who has been practicing, teaching, writing, and drafting legislation on 
mechanics lien law for over 50 years.

The book is user-friendly, comprehensive, and straightforward. Chapter II, 
Practical Considerations, covers matters judges believe lawyers often get wrong. 
There are seven checklists, including: how to prepare a lien; how to defend against 
a lien; how to draft a pleading; and how to make payments so an owner only pays 
once. Order your copy today!  Published April 2016, 312 pages.

Turner on Illinois Mechanics Liens

Order at http://www.isba.org/store or call Janet at 800-252-8908 or email Janet at Jlyman@isba.org

$50.00Members/$75.00 Non-Members (includes tax and shipping) 

THE BOOK THE JUDGES ARE READING!


